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CURRENT LEGISLATION 

Charles S. Ascher James M. Wolf 

Ediiors-in-Charge 

The Uniform Fraudulent Conveyances Act. — On August 24, 1918, 
the Commissioners on Uniform State Laws adopted the final draft of 
an "Act concerning fraudulent conveyances and to make uniform the 
law relating thereto", and already the statute thus offered has found 
place among the laws of eight states. 1 

■ This code was adopted by the Commissioners only after considera- 
tion extending over the space of three years, and the draftsman was 
Professor William Draper Lewis of Pennsylvania. As a model of 
conciseness, consisting, as it does, of but twelve operative sections, it 
should commend itself to the legislatures of the States which have yet 
to consider it. 

It should not, however, be taken as either abolishing the general 
conceptions now obtaining in this division of our law, or as rendering 
unnecessary any further study of the law as it stood, say, on the day 
before the Commissioners accepted the final draft. The Commissioners, 
indeed, do not suggest any such idea; on the contrary they state their 
own opinion of the statute's chief merit to be merely that "if properly 
enforced, it will give a known certainty to the law which it does not 
now possess." 2 

Unquestionably the new law will have that effect in one of its two 
aspects. In its task of describing the fraudulent transfer it uses 
language of modern times -which Professor Lewis has drawn from the 
great body of case law and comment whose growth started, soon after 
the enactment of the first great statute of fraudulent conveyances, with 
that reading which Coke gave in the guise of a report of the case of one 
Twyne. In denning insolvency (§ 2), debt (§ 1), consideration (§ 3), 
conveyance (§ 1) and transfers by an insolvent (§ 4), the statute 
accomplishes its declared purpose of bringing into uniform operation 
the rules now prevailing in the great majority of jurisdictions. These 
rules exclude those ideas which Chancellor Kent, following the unfor- 
tunate lead of Lord Hardwicke, had tied up in the grand conception of 
an irrebuttable presumption of fraudulent intent in connection with 
gifts. Likewise two more sections (§§ 5 and 6) relating to transfers 
by persons about to enter into new circumstances likely to result in 
the incurring of debts, are invaluable in their manner of expression. 
Then we find two sections (§§ 2 and 8) dealing with the partnership, 
and they well serve their purpose by clearly defining the case when a 
firm may be considered as insolvent, and when a transfer of its assets 
may be taken to be fraudulent as to its creditors. The official notes 
confess in this last connection a doubt whether the statutory statement 

'Arizona, Laws 1919 c. 131; Delaware, Laws 1919 c. 207; Michigan, 
Laws 1919, No. 310 ; New Hampshire Laws, 1919, c. 63 ; New Jersey, Laws 
1919 c. 213; South Dakota, Laws 1919 c. 209; Tennessee, Laws 1919, No. 
125; Wisconsin, Laws 1919, c. 470. 

'Proceedings, Twenty-eighth Annual Meeting, Commissioners on Uni- 
form State Laws (1918) 350. 
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represents the weight of authority, for authority is in much confusion on 
the subject of the fraudulent aspects of partnership transfers; but the 
present reviewer thinks that it does. 

Language of definition, however, obviously would be dangerous if 
left standing alone in the description of the fraudulent transfer; and 
the draftsman recognizes this in the seventh section, which provides 
that "every conveyance made and every obligation incurred, with actual 
intent, as distinguished from intent presumed in law, to hinder, delay 
or defraud either present or future creditors, is fraudulent as to both 
present and future creditors." This is an admirable statement of the 
general idea prevailing in most jurisdictions, and will serve to catch 
the cases not covered by the more precise language of the other sections. 
It is, as the official notes state, "practically identical with the 13th 
Elizabeth"; identical, that is, in the principle that a statute such as 
was the thirteenth of Elizabeth is to be known today as the courts and 
writers meanwhile have read it, not as it may have once been written. 

But the fact, that the official notes accompanying the statute must 
perforce refer to the prototype of Elizabeth's time, should serve to 
warn courts and practitioners not to read the present act in its other 
aspect without a knowledge of history, and of the law as it stood when 
the new law was adopted. After describing the fraudulent transfer 
the statute proceeds to speak of what the injured creditor may do. The 
eleventh section carefully provides that in any ease not covered by 
preceding language "the rules of law and equity including the law 
merchant, and in particular . . . the effect of . . . bank- 
ruptcy or other invalidating cause, shall govern." By this general 
language should any court, ignorant, if such a thing were pos- 
sible, of history and certain pragmatic conceptions obtaining in 
both law and equity, be saved from too free a reading of the sections 
(§§ 9 and 10) relating to the rights of creditors whose claims have 
matured and the rights of those whose claims have not matured. 
Neither of those sections says anything about a most important matter, 
but the general section above mentioned must have been intended to 
save the reference. The point, however, is so important that no com- 
ment upon the statute should omit its mention. 

The point is simply this, that no sound doctrine has allowed the 
single creditor to attack a fraudulent transfer except by way of, and 
in the course of, a realization of his debt as expressed in a judgment 
first obtained against the debtor. The attack may be made in a variety 
of ways, by levy on the transferred assets in spite of -the conveyance, 
by judgment creditor's bill in equity, by supplementary proceedings 
constituting a modern substitute for the remedy last mentioned, and 
so forth; but always the proceedings are at the foot of the judgment. 
The latter may not be technically a judgment, — for example, it may 
be a money decree in chancery, — but it must be, after all is said and 
done, some fiat of a judicial nature giving the creditor the right, which 
previously he did not have, of interfering with his debtor's property. 
The fraudulent transfer of itself gave no such right, and the statute 
of Elizabeth was not intended to confer that sort of favor. 

It is different only in detail, but not in principle, with statutory 
liquidations in the way of bankruptcy, corporate dissolutions, and the 
like. There the debtor's assets pass into the hands of the court for 
distribution, and it is considered that among those assets are the items 
of property that the debtor may, within a reasonable time previously, 
have fraudulently conveyed. The liquidating officer, being vested by 
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statute with the title to the debtor's effects, takes title also to property 
fraudulently transferred, and hence he can maintain a plenary suit 
for the recovery of that property or its value. How all of this came 
to pass is part of the history of bankruptcy, but it is clear beyond the 
need of words today. 

None of this should be forgotten in reading the new statute. The 
section (§ 9) relating to matured claims, indeed, hardly requires any 
warning; speaking, as it does, of "attaching or levying execution upon 
the property conveyed" as an alternative to a bill to "have the con- 
veyance set aside or obligation annulled." All of this refers clearly to 
proceedings at the foot of a judgment by way of levy, supplementary 
proceedings or judgment creditor's bill. But the next section (§ 10) 
would be dangerous without orientation; for it says that a creditor 
whose claim has not matured "may proceed in a court of competent 
jurisdiction against any person against whom he could have proceeded 
had his claim matured"; and thereupon receive equitable relief in the 
shape of an injunction, receivership, or the like. 

This section, if taken according to its words, would be revolutionary. 
Of the many considerations which occur in this regard, it might be 
mentioned that the question whether a transfer is fraudulent as to 
future creditors is generally a matter of arriere pensee, because the 
creditor attacks after his claim has matured and gone to judgmenl. 
But for the creditor-to-be-perhaps to attack before he has anything on 
which he could obtain judgment, is to anticipate a future even which 
later might be averted, — the debtor's insolvency at the time when thi) 
claim in question should mature and be at last entitled to payment. 
Further, it is to allow immediate litigation, and that, too, in equity. 
over the validity of a thing in posse which may never become a debt, 
whereas the debtor might well claim his constitutional right to be sued 
on a debt only at law where he may have the benefit of a jury trial. 

If these considerations be sound, the result will probably be such a 
judicial interpretation of the tenth section as to deprive it of many, 
if not all, of its turbulent possibilities. That task will require some 
hard straining; but such things, as is shown by the history of the 
Statute of Uses, to mention a prominent example, have been done with 
the greatest ease. 2Tor is this circumstance to be heavily charged 
against the new law. It serves such a useful purpose, and attains it by 
such clear expression in all its other provisions, as infinitely to out- 
weigh such burden as the tenth section may lay upon the courts. 

g. a. 



